UC Law SF
UC Law SF Scholarship Repository

Faculty Scholarship

1988

By the Neck Until Dead: A Look Back at a 70 Year Search for
Justice

Clark Freshman

Follow this and additional works at: https://repository.uclawsf.edu/faculty_scholarship


https://repository.uclawsf.edu/
https://repository.uclawsf.edu/faculty_scholarship
https://repository.uclawsf.edu/faculty_scholarship?utm_source=repository.uclawsf.edu%2Ffaculty_scholarship%2F2016&utm_medium=PDF&utm_campaign=PDFCoverPages

JUSTICE

BY THE NECK

UNTIL DEAD

A Look Back At A 70 Year
Search For Justice

n Innocent Man Was
Lynched,” blared the

by Clark J. Freshman
headline in a special
supplement to The

ashville Tennesse-

an on March 7, 1982 “Leo Frank, con-
viced In 1913 and lynched in 1515 in
one of the most notorious cases in Amer-
ican history,” the article reported, “was
tnnocent, according to swormn tesumony
given by a2 witness in the case ™

Some 70 years afier he was first ac-
cuscd of the murder of Mary Phagan, a
13-yar-old employee in the National
Pencil Factory where he was superinten-
dent, Leo Frank had once again surfaced
from the murky depths of the national
conscience. More than an unsavory aif
faunted this case, had haunted it from
the day in July 1913 when Frank went to
trial; justice itself seemed to have been
tainted with a noxious mixturc of anti-
Semitism, agrarian and Southern prcju-
dice 2nd mob rule that had asphyxiated
onc man, ruined the political career of
another and scemed impervious to the
fresh breeze of historical progress.

That mixture would resist justice
again. But over the coursc of the next
four ycars, an unlikely group of hcroes

would emerge from the Frank cse the .

four men and one woman of the Georgia
Board of Pardons. Stlll one of Georgia's
hottest murder cases—a case that
“spawned both the Ku Klux Klan and the
Jewish  Antd-Defamation Leaguc—the
Frank czse would at Last be lzid to nest by
these five burcaucrats, who, before it was
over, would be damned more than once
for repeating the sins of their forchears.

prices were shutting down Ezmily
farms, and rural Southemers were
finding themselves forced to take jobs in
Northern-owmed and -operated facrorics.
In this sctting Frank—Brooldynbom
gﬁm::ufcomdl.mzmgcrormchlz-
tional Pencil factory, Jowish president of
the B'nai Brith and accused murderer of
a Christian girt—played on cvery South-
em prejudice. “People begin to_roll it
together,” i Pardon Board mem-
ber Tom Morris said in 1985 about what
must have gone through people’s minds
scven decades eadier: “They equate one
with the other: educated, Northern, Jew-
ish You can't singic onc thing out and say
that was the problem. If there was onc
central theme, it was carpethagger, but
cverything became an adjunct You men-
tion one of the chree [educated, North-
o, Jewish] and you think of the other
rwo. [n the end it raally became a class
issue.” Morris's view was supparted by
the tesitmony of a speaker at Frank's
commutation hearing: "I feel obliged to
sxy that there is a class prejudice in this
case of employce against employer that
was perfectly abvious before the trial,
during the trial and ever sincc the trial”™
No eredibic evidence supports the re-
port{incorporated into NBC's upcoming
miniseries, “The Ballad of Mary Phagan™)
dhat crowds chanted, "Hang the Jow or
we'll kang you ™ Still, even if antipathy
toward Frank was roetcd in more than
just anti-Semitism, that sentimcnt was
undenlably present. After Frank was con-
victed, Southern populist Tom Watson
would writc, "Here we Inve the typical

ln the mid-1910s, flling cotton

libertine Jew who has an utter contempt
for the law and 2 avenous appetite for
the forbidden frult—a lustful cagemess
enhanced by the racial novelty of the
girls of the uncircumcised™ One of
Frank’s artorneys later s2id, “If Frank
hadn't been a Jew, there never would
have been any peosecution against him
Dale Schwartx, chicf lawyer in the 1982
effort to pardon Frank, agrees; “Soddenly
tic becane the great sodomizer of young
womer, the desuroyer of young Christian
virtue ... lots of burrwords that really
add up to anti-Semitism.”

But the racial politics of the case were
far more complex. The prosccutor, Tom
Dorsey, based much of his case against
Frank on the testimony of Frank’s black
janitor, Jim Conley, who claimed that
Frank had promised him moncy for
bringing Phagan's body down the cleva-
tor into the Bctory basement Frank's
lawyers, while clling their client a vic-
tim of anti-Semitism, pandered to anti-
black scntiment by strongly implying
that ho black could be trusted. And it's
unlikely that Dorsey himsetf was an ant-
Semite. Dorsey shared his practice witha
Jowish lawyer (who, ironically, wrote
Slaton to request a pardon for the man
his partner helped convict) and vigor-
cusly and publicly denounced a planned
boycott of Jewish merchants in nearby
Mariettz,

Nevertheless, it was  anti-5emitism
thac, in the wake of the French persecu-
tion of Dreyfus, made the Frank casc an
international cause celebre—attracting
nationz] press  attention, moncy for
Frank’s ddcnsc and a star-studded pha-



lanx of defense lawyers. And that notori-
cty, in tum, increasingly made Frank a
mere prop in a great historical drama. At
his wrial, Franks attormeys waived his
right to be present ar sentencing without
even consulting hir, 1 impressed upon
him,” fmed constitutional lawyer Louis
Marshall wrote a supporter, “that [ was
not in the case as paid counsel, but thas [
had embarked upon it, because | felt that
I owed a duty to the profession, o the
causc of justice, and especially to the
permanency of our inpstitutions which
arc based on the supremacy of the law,”
Frank, in short, was left with no bills and
as little control over his own fate,

Ironically, the elevation af his case was
10 be Frank's downfall. The legal ques-
tion of his guilt or innocence was over-
shadowed by heavy rhetoric and ines-
capable symbolism; his defenders re-
sponded to attempts to cast him as the
anti-Christ by casting him as a sort of
Alanzo Mann {right) with his brathers, circa 1910. latter-day Christ. 1 know of no act,” one

- of his 2utorneys said, 1 know of no word
of this defendant, inconsistent with inno-
cence.” Such hyperbole was more thana
mcre man could bear, and it was s 'y
impossible for Frank to live up to tt e
invented for him by his defender. .«
| Frank] was in the middie,” Morris s2ys of
these extreme characterizations. “He
was just 2 working man in Adanta, Ga,
probably with some fantasies like most of
us, just a John Doe.”

In their crusade to sanctify Frank, his
attorneys downplayed potentially impor-
tant evidence rclating to the crime scenc
in favor of medical cvidence that thoir
client did not exhibit any of the physical
signs of of perversion; in short, their cli-
ent didn't walk, talk or look like a devil,
50 he must be a s2int. Later, the decision
to commute Frank's sentence from death
1o life imprisonment would hinge on far
more pedestrian evidence: Had Conley
used the elevator to move Phagan's body,
as he claimed, crushed feces would have
been found in the shaft They were not,
s0 Conlcy must have licd. In the end,
Gnal sentencing in 2 case that the popu-
list Watson thought could “test a dynas-
ry” and that the constitutionalist Mar-
shall equaied with the survival of just
institutions tumed on the so-called "shit-

in-the-shaft™ argument.
I sentence, Georgia Gov. Jo a-
ton, has long been seen as ... of
the few herocs of the Frank affair. By the
time Slaton agreed o review the case,
v} : Frank's execution date had been sct
Leo Frank upon his installation as president of the Atfanta B'nai B'rith, circa 1912, and the Govermor had reccived somc
100.000 letters on the suhject, including

Nancy Rhods

he man who commuted T s

- e



at lezst two appeals on the prisoner's be-
half from fellow governors in North Car-
olina and Arkansas.

Slaton approached his task with 2 me-
ticulous zeul that befited his back-
ground as a tzwyer, scrutinizing details of
the investigation, trial and subsequent
appeals. The result of his rescarch was a
Solomenic decision that attempted w
split the difference between Frank's guilt
and death. In a lengthy wrinten explana-
tion of his decision to commute the sen-
lence, Slaton tried to expiain that “there
Is a torritory beyond a reasonable doubt
and absolute cortainty for which the law
provides in allowing life imprisgnment
instead of execution.” It was a novel legal
concept: Frank's guilt was clear enough
to uphold his conviction, but not his exe-
cution.

It could not have been an easy conclu-
sion to reach. Reaction to the decision
wis 50 severe that he had to call out the
statc militia to defend his home, but Sla-
ton stood Rst. “Two thousand years ago,
another governor washed his hands of a
aase and turned a Jew over 1o 2 mob,”
©  usaid ar the time “If today another

were lying dead in his grave because
+ -ad failed to do my duty, [ would all
through life find his blood on my hands
and would consider myself an assassin
through cowardice” The Governor left
the state at the end of his term, never 1o
hold elected office again.

But for all the appearance of courage
and great sacrifice, Slaton did not gO as
far as he might have. “I think that Mr.
Slaton mainly ook such action [the com-
mutation],” Mobley Howel, Pardons
Board chairman in 1982-83, told me in
1985, “because he felt that, while the
defense was unable to prove Mr. Frank’s
innocence, there was enough question as
to his absolute guilt that he did not de-
serve the death penalry.” Howell summa-
rized the public Slaton well enough, but
it is now clear that, privately, Slaton be-
lieved Frank to be innocent In a March
1945 letter 1o his cousin, Slaton confid-
ed, “In my judgment, Frank was as inno-
cent as [, and it was a question whether
through political ambition I should shirk
my duty as governor and allow the state
to commit a2 murder.” (That leuer re-
mained unknown to historians and Geor-
gia Pardon Board members until 1985,
v this writer found a copy in the

7cs at Emory University.)

—dton believed in Frank's innocence,
cven likened him 1o Jesus of Narareth
and yet Riled to pardon him If Slaton
was a2 hero, he was not a3 wholly honest
one. He took pains in his offical commu-
ation order to dismiss allegations that

“If a corpse 70
years molding
can cry, Leo
Frank is
weeping today.
Not for himself—
death is
immutable—but
for justice,
freshly
lynched—and
not by
Klansmen, but
by bureaucratic
insensitivity.”

mob rule and anci-Semitism were influ-
ential in the outcome of the Frank case,
but if we can trust his private correspon-
dence, these forces obviously figured in
the Goyemor's reasoning And in the
end, communation or dezth were the
same sentence for Frank, who was
whisked from prison by an organized
mob and lynched.

Necarly 70 years would pass before
Frank would have his next shot at re-
demption. In 1982, Frank's former office
boy, 83-yaar-old Alanzo Mann, claimed
that be had seen Conley, Frank's janitor,

crrying Mary Phagan's body down the
stairs into the bascment

mother would point out where

Leo Frank was lynched 4As a
child, I grew up thinking an innocent
man was lynched. 1 don't even know if |
kncw there was a trial "

These words, spoken in 1985 by Mi-
chael Wing, 2 member of the Georgia
Board of Pardons that denied Frank a par-
don only two years earlier, sounded odd-
Iy reminiscent of Slaton's innocent-but-
guilty conciusion decades earlier. Bue
Wing and the other members of the
Board of Pardons—Howell, Morris,
Wayne Snow and Mamic Reese, the only

‘ ‘lg:rcw up in Georgia. My grand-

black and only female member—would
soon reveal themnselves as the wue he-
roes of the Frank affair,

The pardon they denied in 1983 was a
product of Mann's startling change in tes-
timony. When Mana came forward, in-
terest in the Frank case—acver fargot-
ten—was instandy rekindled. Joe Frank
Harris, a gubcrnatorial candidate, prom-
ised o pardon Frank if elected—only to
discover, after voters had delivered on
their end of the bargzin, that, since the
1940, authority to grant pardons was
no longer vested in the Governor but in
the Pardons Board District Anorney
Louis Slaton, 2 descendant of john Slaton,
discouraged the filing of an Exwaordi-
oary Motion for Retrial on Frank's behalf
and directed lawyers interested in seeing
Frank's name cleared tw the Pardons
Board. Georgia legislators pointed in the
same direction, and the State Senate offi-
cially adopted a resolution asking the
Board 1o look at the case. In December
1982, attorneys submitted 2 passionate
petition to the Board, seeking a full par-
don for Frank.

The Board, accustomed to working in
obscurity (the reason authority for grant-
ing pardons was given to the Board in the
first place was to remove the process
from the often abusive, highly-publicized
political arena), moved to center ring.
“Things sort of ook on a carnival atmos-
phere,” recalled Howell. “Barbara 'Wal-
ters even called.™

Mann seemed to want lo act as ring-
master. He gave interviews, printed busi-
ness cards and negotiated television
rights for his story. But his story ‘only
generated more questions, NOt answers.
Why, for cxample, had he waited 70
years before coming forwacd? (It was a
nagging but important question: Board
member Wing recalled z case in which
he found that a lctter recanting a ape
accusation, the sole basis for a pardon
application, was written only after the
victim's mother threatened to harm her
if she didn’t take back the charge against
the mother’s onetime boyfriend.) Mann's
only explanation for the delay was that
his parents were opposed o his testify-
ing in 1913. But Wing noted that Mann
had dropped out of school agzinst his
parents’ wishes to work for Frank. *Why
would 2 man who wouldn't obey his par-
ents about school”™ Wing wondered,
“obey them when it came to potentially
lerting an innocent man hang?”

Mann's testimony, furthermore, did
not in itself dear Frank Even If Mann was
telling the truth about what he remem-
bered, and even if what he remembered
was correct, his testimony merely



Governor John Sialon

L Wa v

proved that Conley had lied about using
the clevator-—which Slaton had already
concluded in 1915.

Unpersuaded by Mann, the new hero

.of the Frank czse, and unzided by the

fcgacy left by Slaton, the old hero, Board
mcmbers began a massive research effort
that tumed them into a kind of compos-
ite appeals court, history seminar and
philosophy group.

Every night, members took home his-
tory books, such as C. Vann Woodward's
lengthy biography of Tom Watsan “All
the information gathered was being par-
ccled out,” Morris recalled. “it was al-
most like a sequel, passed around: Here,
read chapter 1, then chapter 2. Keep it
moving.”

The tendency toward a more academ-
ic approach bothercd members, who
werc used to 2 more personal touch and
routinely supplemented their seaff hriel-
ings with personal encounters to size up
applicants and witnesses for themselves,
Before voting on the final appeal of any
death row inmate, for instance, 2 Board
member would visit the state prison
give the man or woman a chanceton
2 personal appeal.

Morris figures that he and other Board
members spent "tenfold the time on the
Leo Frank case over any death case,” and
Reese puts the figure closer to 100-fold
From the petition in December 1982 10
the decision in December 1983, mem-
bers found themselves asking questions,
pooling information and swapping scc-
narios at their regular Tucsday group
meetings

For all those months, Frank's specter
hit home harder than many contempo-
rary cascs. Jewish friends of Board mem-
bers expressed concern, Snow once
found himself being lectured by his op-
tometrist about Frank *You don't have
i00 many peoplc who don't have an
opinion,” he said later. *The gencral pub-
lic may not be awarce of the facts, but they
have an Oopinion.™ But it wasn't just the
apirmons of others that weighed heavily
on Board members. Wing, for exampic,
recalied the tree bis grandmother had
pointed to. And the job in itself is bur-
densome. “1 wouldn't want to be alone in
all this,” Snow said. “The public can't pin-
point any individual, but you know wh~*
vou did | wake up at night think
about decisions.”

In December 1983, however, thc
Board rejected the pardon application
The application had provided itnpceca-
ble icga! arguments—"masterful, proba-
bly all any lawyer could have done.”
Wing emphasized—but Morris and oth-



ers felt the fact scction, drafied by jour-
nalists at The Tennesscan, did not stick
ciose enough 1o the cvidence. “We set
about to do almost the impossible: re-
construct something that eccurred 70
years ago,” Morris said after the pardon
was denied, “We were totally at the mer-
<y of accounts by others—mostly jour-
nalism accounts, letters, ctc. Mostly
opinions.”

Part of the problem may have been
that the pardon application reawakened
the craving for absolutes that character-
ized the origina! trial. Artorncys pushing
the pardon wanted the Board 1o overturn
judge and jury and declare Frank inno-
Cent, to “exonerate him of any guilt™; and
less for Frank's sake than for what he rep-
rescnted.

For Dale Schwartz, the chief attorney
working for the pardon, the case had spe-
cial significance. Schwartz, an immigra.
tion lanyer with the prestigious Atlanta
firm of Trouitman, Sanders and treasurer
of the Georgla Democratic Party, had
handled high-profile pro bono cases be-
f---—hclping Russizn Jews emigrate and

esenting Haitian refupees interned
\rlanta. Tooling around Atianta in his
rorsche, he looked like the quintessen-
tial success—doing good while doing
well.

But Schwartz still felt like 2n outsider
sometimes. He once told the local Emory
University Hillel, a Jewish youth group,
that bis cxperience growing up as a
member of the only Jewish family in ru-
ral Athens, Ga., included oceasional shot-
gun biasts that blew out his family’s win-
dows and lefi builet holes in the walls of
their home.

"I am nut working for Leo Frank or his
family.” Schwartz said of the pardon cf-
fort. To him and many of his fellow
Southern Jews, it was once again the
case’s symbolic importance that mat-
tered. The pardon 2pplication reflected
that fecling, listing Frank almost inciden-
tally in its stated objectives. “The public
good will be served,” it read. “A historic
injusticc will be corrected; a 70-year k-
bel against the Jewish community of
Georgia will Gnally be sct 2side, and the
soul of Lco Fmank will, at last, rest in
peace.” Like many Southemn documents,
it invoked religious sanction. “We must
scize this opportunity,” the petition for
r  'anconcluded, “for we belicve, as we

¢ you do, in following the biblical

.nction: Justice! Justice ye shali pur-
suel’™”

Justice in this sense is, of course, scpa-
raic from the particulars of the law that
guide legal decisions. Ideally, the rwo

Populist Tom Watson

move in the same dircction. but an eyve 10
the former would not allow the Parduns
Board 1o skip over the latler Members
were harrified hy various aspects of the
case—the anti-Semitism. the lynching,
the subscquent failure by the state to
prosccule any members of the lvnch
mob—all the more horrihicd beocause
they spent a year absorbing s ery grue-
some denail of the case. “One of the
worst tragedies (o accur (0 thiy case”
Morris said, "was the state’s nabihty to
protect one of its citizens 7 Keeve took
only small comfort in the ahsence of de-
finitive proof that any stale uimculs ook
part in the lynching el “Youre re-
pulsed by the lynching.” susd »now, whu
helped write Georgia's dedth penaloy law
as a legislator. “Even if we didn't partici-
patc in it ourselves. we are sull shamed it

could happen in a sociery built on lan- 11
has no place in the system ™ None of the
members could make any sensc of the
state’s fzilure 10 prosecute anvone for
Frank's death. “There were alwavs lvach-
ings.” Wing said, “but letting them get off
scot-free scems to me the worst crime ™

But, whatever their personal feclings.
granting a pardon declaning innuvcence
was outside the Board's ordinany juris-
diction. lmplying innocence—cflectin e
Iy saying “you're wrong” to 2 jurv and
judge-—requires cxtraordinarily  sulid
proof of that innocence. Indeed. nu
member of the Board could reccall more
than one such “innocen¢e ™ pardon—uiand
thar had been at the request of the trial
judge. "Knowing what we were charged
with granting." Howell said. I feel ae
were constrained.™ A visibly troubled




Morris told the same story. "1 don't
know. 1 wish we could do something 1o
right this wrong. | know we want to do
something, but to say with 100 percent
certainty that Leo Frank is an innocent
man Is a2 very difficult thing to'do.” *It
was a bureaucratic decision,” said Wing
of the denial. “For us 10 issue 2 pardon
because of different things would have
been a mistake. It would have been tanta-
mount to the jury considering that Mary
Phagan was a little girl and Leo Frank was
operating a sweatshop.”

wo years aficr the denial, Board

members still smarted from the -

sharp criticism they had received.
In a widely reported remark, Jewish Anti-
Defamation League head Nathan Perl
mutter had said, "Uf a corpse 70 years
molding can cry, Leo Frank is weeping
taday. Not for himself—death is immura-
ble—but for justice, freshly lynched—
and not by Kiansmen, but by bureaucrat-
jc insensitivity.” An Atlanu Constitution
canoon depicted the five Board mem-
bers as blind. men stumbling around

If the Frank case
was less about
one man’s
absolute purity
than about the
bigotry and mob
rule it
symbolized,
then a different
Kind of pardon
might provide a
solution.

locking for evidence of Frank's inno-

.';._._ 2

Eon coahdeniial ‘evidence T

"\': -

cenee. They felt entirely misundersiood,
and Wing hoped that an Esquire picce by
Steve Oney would help straighien things
out. But the Scptember 1985 article
milked the case for all its sensationalism,
making the gente and deliberage Wing
sound like 2 Georgia cracker who wan-
dered around glibly referring to key cvi-
dencc as the “shit in the shaft argument,”
Board members continued to be
haunted by their decision. And yer, de-
spite 2 persisting sensc of Frank's inno-
cence, no onc knew if decisive evidence
would ever shaw up. “Within the next 20
years,” Mamic Recse assured me hopeful-
ly in 1985, “somcthing decisive will be
found, like an archeolopist .., will find
the bane thar identifies the dinosaur.
They finally found the Titanic, didnt
they?” Others doubted that Frank could
ever live up o the demands placed an
him by his martyrdom and symbolic im-
porance. When it came to the facts of
the case, he was still just a “john Doe™: in
the cyes of the law, he was not a symbol,
just 2 man who couldn't be proved inno-
cent with 2 high degree of certainry.,

\L2076 Mao. inetime
stelis~The Nash-
— 2

oy

s-murder: 10790 insur-




Seventy years after the !azl this parole board pardoned Leo Frank.

New pardon eforts that bepgan in July
1985 argued that an impossible stan-
dard—"innocence bevond any doubt™—
had been applied to the original pardon
application and asked that the standard
be overturned. Yet only rwo Board Mem-
bers had relied on that standard in ren-
dering their decision Howell. who
wrote the official denal 1n 1983, suggest-
ed later that everyone's sense of justice
could have been met in 1983 if 2 routine
forgivencss pardon had been “granted
and worded in such a2 way as Lo implv
that neither the Board nor the Stae of
Georgia condoned the cowardly action
of the mob which abducted and lvnched
Mr. Frank ™

But the forgiveness pardon was 100
weak to satisfy some of the backers of the

iginal pardon. who believed and want-

1it known that Frank had don¢ nothing
-0 be forgiven for. Perlmutter dismissed
any new cfiort in a confidential July
memorandum to Charles Witenstein,
Southern counsel for the Anti-Defama-
tion Leaguc. No compromise was neces-
sary, Pertmutter reasoncd. because “our

constituency—the  literate  world—
knows that Frank was railroaded.” Wit-
enstein shot back, "Our constituency
also knows that the Holocaust was recal,
but we continue 10 counteract Holo-
caust denial.” The pragmatic Schwanz
might have been able to prevail, but in
October, Schwanz—president-clect of
the Immigration Lawyecrs Association—
was accused of illegal tactics in scveral
immigration cases. The charges were dis-
missed months fater, but the controversy
kept him from the center of pardon ne-
gotiations.

Gradually, Board members and law-
yers working on the Frank casc realized
that, if the Frank case was less about onc
man's absolute puriry than abour the big-
otry and mob rule it symbalized. then 2
different kind of pardon might provide a
solution. The new parden had to tran-
scend the gulf berweeen a routine forgive-
ness pardoa and the excoedingly rmre in-
nocence pardon, Over a peried of
months, a pardon cmerged in 1986
around the conscnsus that had been
building among Board members since

1983. The product of intense thought
and negotiation, the 1986 pardon bun-
cstly forswore the ability to conclusively
determine guilt or innocence afier 0
years. On March 11, 1986, the Board
unanimously granted a pardon that con-
demned Frank's lynching and the failure
10 prosecute his murderers and atlempt-
ed to “heal old wounds.” The announce-
ment reccived international accliaim, and
feared protests by the Klan never materi-
alized.

Frank's gravesite in Mt. Carme! Ceme-
tary in Queen’s, N.Y., bears the Latin in-
scription semper idem-—"always the
same.” Schwariz used to point to the de-
scription as a strangely appropriate cpi-
taph for a case that lasted over =0 years.
in 1986, though, five members of the
Georgia Board of Pardons and ParQics
proved that thinps could chanpe. @

Clark Freshman (s a Marshall schoiar in
philosophy, politics and economtics at
University College, Oxford His research
into the Leo Frank affair beiped facili-
tate Frank's 1486 pardon






	By the Neck Until Dead: A Look Back at a 70 Year Search for Justice
	By the Neck Until Dead.pdf

