University of California, Hastings College of the Law

UC Hastings Scholarship Repository

Opinions The Honorable Roger J. Traynor Collection

5-14-1963

Associated Freight Lines v. Public Utilities
Commission

Roger J. Traynor

Follow this and additional works at: http://repository.uchastings.edu/traynor opinions

Recommended Citation

Roger J. Traynor, Associated Freight Lines v. Public Utilities Commission 59 Cal.2d 583 (1963).
Available at: http://repositoryuchastings.edu/traynor_opinions/320

This Opinion is brought to you for free and open access by the The Honorable Roger J. Traynor Collection at UC Hastings Scholarship Repository. It
has been accepted for inclusion in Opinions by an authorized administrator of UC Hastings Scholarship Repository. For more information, please

contact marcusc@uchastings.edu.


http://repository.uchastings.edu?utm_source=repository.uchastings.edu%2Ftraynor_opinions%2F320&utm_medium=PDF&utm_campaign=PDFCoverPages
http://repository.uchastings.edu/traynor_opinions?utm_source=repository.uchastings.edu%2Ftraynor_opinions%2F320&utm_medium=PDF&utm_campaign=PDFCoverPages
http://repository.uchastings.edu/traynor_collection?utm_source=repository.uchastings.edu%2Ftraynor_opinions%2F320&utm_medium=PDF&utm_campaign=PDFCoverPages
http://repository.uchastings.edu/traynor_opinions?utm_source=repository.uchastings.edu%2Ftraynor_opinions%2F320&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:marcusc@uchastings.edu

‘\ ;

May 1963] Associatep Frecut LiNes v. PusLic 583

UTiLITiES COM.
[59 C.2d 583; 30 Cal.Rptr. 466, 381 P.2d 202]

[S. F. No. 21242, TIn Bank. May 14, 1963.]

ASSOCIATED FREIGHT LINES et al, Petitioners, v.
PUBLIC UTILITIES COMMISSION, Respondent; EN-
CINAL TERMINALS, Rcal Party in Interest.

[1a, 1b] Public Utilities — Orders of Commission — Findings.—A
Public Utilities Commission order granting a certificate of
public convenicnce and necessity extending the operating au-
thority of a highway common carrier must be annulled where
there were no separately stated findings and conclusions on the
material issues of adequacy of existing service and the effect
of certification on competing carriers as to which substantial
evidence was presented to the commission; Pub. Util. Code,
§ 1705, requires the commission to state separately findings and
conclusions on the material issues of fact and law that deter-
mine the ultimate issue of public convenience and necessity.

[2] Id.—Orders of Commission—Effect of Annnlment of Order.—
Although an order of the Public Utilitics Commission granting
a certificate of public convenience and necessity extending the
operating authority of a highway common carrier must be an-
nulled where the commission fails to state separately findings
and conclusions on the material issues of fact and law that de-
termine the ultimate issuc of public convenience and neces-
sity, it does not follow that all procecdings that led to the order
must be repeated; it is within the commission’s diseretion to
make a decision containing findings as required by Pub. Util.
Code, § 1705, on the basis of the proceedings already taken and
to base a new order thereon.

PROCEEDING to review an order of the Public Utilities
Commission granting a certificate of public convenience and
necessity to extend operating authority of a highway common
carrier., Order annulled.

Alan Short and Graham, James & Rolph for Petitioners.

Roderick B. Cassidy, Mary Moran Pajalich and Bernard F.
Cummins for Respondent.

[1] See Cal.Jur.2d, Public Utilities and Services. § 113 et seq.;
Am.Jur.,, Public Utilities and Services (1st ed § 221).

McK. Dig. References: [1] Public Utilities, § 49(5); [2] Publie
Utilities, §49(1).
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Edward D. Ransom and Lillick, Geary, Wheat, Adams &
Charles for Real Party in Interest.

TRAYNOR, J.—Encinal Terminals applied to the Public
Utilities Commission for a certificate of public convenience
and necessity that would extend its operating authority as a
highway common carrier, After a hearing the commission
granted the certificate. Competing carriers who protested in
that proceeding were denied a rehearing, and upon their
petition we issued a writ of review.

The commission’s decision contains a summary of the
evidence, and the following findings:

‘“The Commission finds that publiec convenience and neces-
sity require the granting of the authority sought, subject to
the conditions in the following order, and that applicant pos-
sesses the experience and equipment to maintain the opera-
tions to be authorized and the finaneial ability to support
the proposed service. We further find that there is a sub-
stantial unity of ownership of California Packing Corpora-
tion, Alaska Packers Association and the applicants herein.’’

[1a] Petitioners contend that these findings do not fulfill
the requirements of section 1705 of the Public Utilities Code
and that therefore the commission did not regularly pursue
its authority. Encinal Terminals contends that the findings
are adequate.

In California Motor Transport Co. v. Public Utilities Com-
massion, ante, pp. 270, 275 [28 Cal.Rptr. 868, 379 P.2d
324], we held that section 1705 requires the commission to
state separately findings and conclusions on the material
issues of fact and law that determine the ultimate issue of
public convenience and necessity. The findings here do not
comply with that holding. The commission did state findings
on the issue of Encinal Terminals’ ability to provide the pro-
posed service and on the issue of unity of owmership. The
commission concedes, however, that those were not the only
material issues. Moreover, it is clear from the commission’s
summary of the evidence that there were other material issues.
Both Encinal Terminals and the petitioners presented sub-
stantial evidence on the adequacy of existing service. There
was also substantial evidence relating to the effect of certifica-
tion on competing carriers. The commission’s findings on
these issues are apparently subsumed by the ultimate finding
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of public convenience and necessity. They were not separately
stated as required by section 1705.

[2] Since the commission did not regularly pursue its
authority, its order must be annulled. (Pub. Util. Code, §§ 1757

758.) It does not follow, however, that all the proceedings

that led to the order must be repeated. It is within the dis-
cretion of the commission to make a decision containing find-
ings as required by section 1705 on the basis of the proceed-
ings already taken and to base a new order thereon.

[1b] The order is annulled.

Gibson, C. J., Schauer, J., McComb, J., Peters, J., Tobriner,
J., and Peek, J., concurred.
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